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CEA S ON GROER
AND CERTI H CATI ON G- REPRESENTATI VE

Following a Petition for Certification filed on My 24, 1979, by the
Lhited FarmVWrkers of Arerica, AFL-Q O (UFW, a representati on el ecti on was
conducted on May 26, 1979, anong the agricul tural enpl oyees of dannini & Del
Chiaro ., the Enpl oyer-Respondent herein. The official Tally of Ballots
showed these results: 19 votes for the UFWand 1 vote for No Uhion.

The Enployer tinely filed objections to the el ection. The Executive
Secretary di smssed sone of the Enpl oyer's objections and set the renai ning
objections for hearing. On June 26, 1979, the Executive Secretary consol i dat ed
for hearing the objections and an unfair |abor practice conplai nt against the
Enpl oyer .

h Cctober 10, 1979, Admnistrative Law Gficer (ALO R chard
Doctoroff issued the attached Decision in this case. Thereafter, Respondent
tinely filed exceptions and a supporting brief, and General Counsel and

Charging Party tinely filed reply briefs.



Pursuant to the provisions of Labor Gode Section 1146, the
Agricultural Labor Relations Board has del egated its authority inthis nmatter
to a three-nenber panel.

The Board has considered the record and the ALOs Decision in |ight
of the exceptions and briefs and has decided to affirmthe rulings, findings,?
and concl usions of the ALOas nodified herein, and to adopt his recommendati ons
to dismss the Enpl oyer's objections and to certify the UFWas t he excl usi ve
col l ective bargai ning representative of the Enpl oyer's agricul tural enpl oyees.

UNFAI R LABCR PRACTI CE | SSLES

The D scharge of Jose Luis Hernandez

Respondent excepts to the ALO s concl usion that enpl oyee Jose Luis
Hernandez was discharged in violation of Section 1153(a) of the Act. Ve find
no nerit in this exception. Respondent di scharged Hernandez after he protested
a foreman's abusive treatnent of a co-worker. Respondent contends that
Hernandez’ actions do not constitute protected concerted activity and that
Hernandez was | awf ul |y di scharged for insubordi nation. Ve di sagree.

O the norning of May 23, 1979, forenan John Kl oncz cane to check
the work of a crew pi cking artichokes. After he and enpl oyee Santi ago Torro

Mendez exchanged greetings, Mendez j oki ngly

¥ Respondent excepts to several of the ALOs credibility resol utions. V¢

Wil not reverse an ALOs credibility resol uti ons based on deneanor unless the
cl ear preponderance of all the rel evant evi dence convinces us that they are
incorrect. Standard Dry' V@l | ' Products, Inc. (1950). 91 NLRB 544 [26 LRRM
1531]; AdamDairy dba Rancho Dos Ros (Apr. 26, 1978). 4 ALRB No. 24, review
den. by @. App., 2nd Ost., Dv. 3, Mar. 17, 1980. Ve find that the ALOs
credibility resolutions herein are supported by the record as a whol e.

6 ALRB No, 38



suggested that K oncz pick up a basket and start picking artichokes. K oncz
becane i ncensed, asserted his authority as supervi sor over the workers and
said, "I don't have to take that shit fromyou." Hernandez, who was worKki ng
near by, stepped in and protested Kl oncz' actions, saying that K oncz coul d
direct the work, but it was not right for himto speak in such a nanner.

Kloncz swore at Hernandez and told himhe was fired. The argunent becane nore
heated and insults and obscenities were exchanged. A that point, K oncz

wal ked over to his pickup truck parked nearby, assertedly to get a warning slip
to give Hernandez. Hernandez waved the other workers over to wtness the

di spute. Sone of the workers wal ked over to where the nen were standi ng.
Because Kl oncz spoke little Spani sh and Hernandez spoke little Engli sh,
Hernandez asked enpl oyee Jose Hores to translate for them The two nen cal ned
down, the dispute appeared to be settled, and Hernandez assuned the di scharge
had been retracted. Koncz did not give hima warning slip. The crew nenbers
who had left the field went back to work. Hernandez al so returned to work

The interruption of work had | asted about five to ten mnutes.

Kloncz attenpted unsuccessfully to contact nanager Jon G annini, Jr.
on the pickup radio. After working for a short period of tine, he succeeded in
contacting Gannini. The two nen net around 2:30 that afternoon. K oncz told
G annini about the incident and al so about Hernandez' refusal to nove an
artichoke truck earlier in the norning. (See discussion, p. 5.) Koncz
recomrmended di schargi ng Hernandez. @ annini nade the deci sion to di scharge

Hernandez on the spot and went immediately to the office

6 ALRB No. 38 3.



towite up Hernandez' check. In the evening, Kloncz and G anni ni, acconpani ed
by enpl oyee Mguel Mra, went to Hernandez' house to i nformhimthat he was
di schar ged.

Thi s sequence of events reveal s that Hernandez was di scharged for
protesting K oncz treatment of Mendez. Wen an enpl oyee cones to the aid of
anot her worker involved in a dispute wth a supervisor which arises out of the
enpl oynent relationship, this act constitutes protected concerted activity. S

& F Gowers (Aug. 21, 1978) 4 ALRB Nb. 58; National Tank Go., DOv. of

Gonbustion Engi neering, Inc. (1969) 176 NLRB 332 [71 LRRM 1349]. Protesting a

supervi sor' s abusive treatment of enployees is activity which is protected

under the Act. Htchiner Mg. ., Inc. (1978) 238 NLRB No. 176 [99 LRRM

1645]; Wod Parts, Inc. (1952) 101 NLRB 445 [31 LRRM 1090].

V¢ reject Respondent's contention that Hernandez' conduct was such
as to deprive himof the protection of Section 1152. The | aw al | ows enpl oyees
| eeway in presenting grievances over matters relating to their working
conditions. Such activity loses its nantle of protection only in flagrant
cases in which the msconduct is so violent or of such a serious nature<as to

render the enpl oyee unfit for further service. Hrch Baking (Go. (1977) 232

NLRB 772 [97 LRRM 1192]; American Tel ephone & Tel egraph G. v. NL.RB. (2d

dr. 1975) 521 F.2d 1159 [89 LRRM 3140]. As long as the character of the
conduct is not indefensible in the context of the grievance involved, the

activity renains protected. High H WIlson Gorporation v. NL.RB. (3d dr.

1969) 414 F.2d 1345 [ 71 LRRM2827], cert. den. (1970) 397 U'S. 935 [73 LRRV
2600] .

6 ALRB No. 38



In this case, although Hernandez becane enbroiled in a heated
argunent wth Kloncz, his initial protest of Kloncz' treatnent of Mendez was
not couched in strong or provocative | anguage. The argunent escal ated only
after Kloncz became angry at Hernandez. During the course of the argunent,
after Kloncz told Hernandez that he was fired, Hernandez waved the ot her
workers over to wtness the dispute. A though Respondent asserts that the
situation coul d have becone violent, it is apparent that no intimdation or
threat of violence occurred. The dispute lasted only a fewmnutes and all the
enpl oyees, including Hernandez, then returned to work. V& note al so that
Hernandez was a | ong-termenpl oyee with no history of outbursts. Hernandez,
one of Respondent's few year-round enpl oyees, worked as a tractor driver for
nore than three years before his discharge. Respondent considered himto be a
very satisfactory worker. Qonsidering all the above circunstances, we find
that Hernandez' conduct during his protest—engaging in a short, heated ar gunent
provoked by the supervisor's acti ons—was not so egregi ous as to warrant
depriving himof the Act's protection.

Respondent asserted an additional reason for di schargi ng Her nandez.
Earlier in the norning of My 23, Mguel Mrra, who directed the crewto a
limted extent, asked Hernandez to nove an artichoke truck. Hernandez ref used,
saying that he did not know how | ong he woul d be working in the fields that
day. This was the first tine Hernandez had pi cked artichokes in two nont hs;
foreman Kloncz cane later in the norning to tell Hernandez to drive a tractor.

Respondent used an infornal arrangenent in noving the
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trucks, whereby certain reliabl e enpl oyees, includi ng Hernandez, were entrusted
to performthis task. It was the practice for the person who noved the trucks
at the beginning of the day to continue doing so throughout the day. n the
norni ng of May 23, another worker had been noving the trucks; he continued to
do so throughout the renai nder of the day. Therefore, Mra was deviating from
the standard conpany practice by aski ng Hernandez, who had not initially noved
the trucks that norning, to do this job.

This incident was not the primary reason asserted by Respondent for
the discharge. The incident was mnor and the issue appeared to be settled at
the tine when Kl oncz and Hernandez resol ved their dispute over Mendez, wth
Hernandez agreeing to nove the trucks in the future. The record shows that
Her nandez* di scharge was triggered by, and centered around, the Mendez i nci dent.
VW therefore affirmthe ALOs concl usion that Respondent viol ated Section
1153(a) of the Act by discharging Hernandez for protesting the supervisor's
treatment of co-worker Mendez.?

W also affirmthe ALOs concl usi on that Respondent viol ated Section
1153(a) by questioni ng Hernandez about his union support. O May 19, 1979,

John Gannini, &., a supervisor and

ZThe ALO concl uded that Respondent al so viol ated Section 1153(c) of the-Act
by di schargi ng Hernandez. S nce we have found that Respondent viol ated Section
1153 (a) by the discharge and since the renedies for a violation of Section
1153 (c) would, in this case, be essentially the sane as those included i n our
Qder herein, we do not reach the issue of the Section 1153(c) violation. V¢
note that Respondent's eviction of Hernandez from conpany housi ng was a direct
result of his unlawful discharge. V¢ shall therefore order Respondent, as part
of the renedy, to offer Hernandez housing to restore, insofar as possible, the
status quo prior to Respondent's illegal action.

6 ALRB No. 38



partner in Gannini & Del Chiaro, approached Hernandez and stated, "You' re a
(havista." As Gannini appeared to be waiting for a reply, Hernandez responded,
"Yes, I'ma Chavista." This conduct constitutes unlawful interrogation. Rod

MLel | an Gonpany (Aug. 30, 1977) 3 ALRB No. 71, reviewden. by G. App., 1st

Dst., Ov. 4, Nov. 8, 1977, hg. den. Dec. 15, 1977.
Unfair Labor Practices Not Alleged in the Conpl ai nt

Respondent excepts to the ALOs concl usion that Respondent vi ol ated
Section 1153(a) by summoni ng sheriff's deputies to Respondent's |abor canp on
My 24, 1979. W find no nerit in this exception.

Oh May 23, Jon Gannini, Jr. discharged Hernandez and ordered himto
vacat e hi s conpany-owned house within a week. The next norni ng before work,
Hernandez went to the labor canp to ask the other enpl oyees to speak as a group
to John Gannini, S. about his discharge. Hernandez' house, which was near the
houses of the elder Gannini and Mguel Mra, was 50 to 75 feet fromthe | abor
canp. Foreman Kl oncz, upon seeing Hernandez tal king to the workers, radi oed
Jon Gannini, Jr., who testified that he thereupon called the sheriff because
Her nandez' nood on the previous day caused himto be concerned. Two deputy
sheriffs cane out to the canp.

The wor kers dermanded that John G annini, S. rehire Hernandez.
Gannini told the deputies that Hernandez had been fired. (e deputy went
through Hernandez' wallet to obtain identification, instructed himto keep his
green card wth himat all tines, and said there was work at a nei ghboring

farm \Wen

6 ALRB No. 38



Jon Gannini, Jr. said that Hernandez had refused to take his check upon his
di scharge the evening before, the deputy took the check from@dannini, gave it
to Hernandez, and ordered Hernandez to vacate his house immedi ately. Q@ annini
tol d Hernandez he coul d have nore tine to find housing. @ annini refused the
workers' demand to rehire Hernandez and instructed themto go to work. The
workers refused and went to seek hel p fromthe Uhion.

Respondent excepts on the grounds that, because this incident was
not specifically alleged in the conplaint, it cannot be the basis for a finding
of aviolation. V¢ disagree. The record shows that the incident was fully
litigated and that there was no dispute as to the essential facets of the
event. The incident was connected with the chain of events alleged in the
conpl ai nt and the misconduct was by the parties involved in the all eged
incidents; it was therefore closely related to the subject natter of the
conpl aint. Under these circunstances, a finding of a violation is proper. See

Prohoroff Poultry Farns (Nov. 23, 1977) 3 ALRB Nb. 87, enf'd sub nom,

Prohoroff Poultry Farns v. Agricultural Labor Relations Board (June 3, 1980)

CGal. App. 3d, 4 dv. No. 16995, Rochester Cadet deaners, Inc. (1973) 205 NLRB

773 [84 LRRVI1177]; National Labor Relations Board v. Thonpson Transport (.

(10th Or. 1970) 421 F.2d 154 [73 LRRMV 2387].

V¢ affirmthe ALOs concl usion that Respondent violated the Act
by its conduct during, this incident. Wen Respondent called in the
sheriffs, the workers were gathered peaceful |y, before work, to discuss
Her nandez' di scharge and their possibl e courses of action. There was no

i ndication that the presence of
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Hernandez at the canp and the neeting of the enpl oyees were in violation of any
|l aw or that the neeting was anything other than peaceful. Furthernore, the
deputies, after speaking with the Ganninis, went through Hernandez! wal l et and
ordered himto vacate his house. Ve find that Respondent’'s summoni ng t he
deputies to the canp during the neeting of the enpl oyees, and the deputi es'
subsequent conduct toward Hernandez, tended to have a chilling effect on the
exerci se of the enpl oyees’ Section 1152 rights and that Respondent's conduct

therefore violated Section 1153 (a). Anderson Farns Go. (Aug. 17, 1977) 3 ALRB

No. 67; Int'l Agricultural Gorp. (1939) 16 NLRB 176 [5 LRRVI 222] .

W are of a different opinion, however, as to the renai ning
viol ations found by the ALO which were not specifically alleged in the
conplaint. The ALOfound that Respondent violated the Act by a supervisor's
conduct in phot ographi ng pi cketers and by the presence of sheriffs at the
picket line on May 25 and 26 prior to the expedited election. Inthis
consol i dated hearing, the issues alleged in the unfair |abor practice conplaint
were litigated separately, before the el ecti on obj ections were addressed.
Evi dence concerning these incidents on the picket line, on which the ALO based
his findings, was presented in the representati on proceeding, after the cl ose
of the unfair |abor practice portion of the hearing, when General Counsel was
no longer involved in the case. As General (ounsel took no part in litigating
these incidents during the hearing and did not allege themas violations in the
conpl ai nt, Respondent was not on notice that the conduct involved mght be held

tobeinviolation of the Act. Unhder these

6 ALRB No. 38



circunstances, we find that the issues were not fully litigated and we
therefore reject the ALOs concl usion that Respondent's conduct during these
Incidents violated the Act.

REPRESENTATI ON | SSLES

The Enpl oyer objected to the el ection on the grounds that the Board
Agent inproperly refused to accept attenpted chal l enges to voters nade by the
conpany observer and inproperly failed to segregate ballots of chal |l enged
voters. Ve find no nerit in this objection.

The Enpl oyer' s enpl oyees went out on strike to protest Hernandez'

di scharge on May 24, 1979. The Regional Drector determned that a strike was
in progress, and an expedited el ection was hel d pursuant to 8 Gal. Admn. Gode
Section 20377. The strike continued up to the tine of the election. A the

el ection, the conpany observer attenpted to chal | enge 18 enpl oyees who were on
the eligibility list on the grounds that they had voluntarily quit enpl oynent
on May 24, 1979, and were therefore no | onger agricultural enpl oyees of the
Enpl oyer. The Board Agent found that anyone who was on the eligibility list or
who had worked during the eligibility period was eligible to vote, and that the
observer had not presented a proper challenge. The Agent therefore refused to
accept the chal l enges and did not segregate the ballots of the 18 voters.

W uphol d the ALOs concl usion that the Agent acted properly, but we
do so on different grounds. The voters whomthe Enpl oyer w shed to chal | enge
were enpl oyed by the Enpl oyer during the payrol| period preceding the filing of
the petition. Their

10.
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eligibility to vote is thus determned by Section 1157 of the Act, which reads
In pertinent part:
Al agricultural enpl oyees of the enpl oyer whose nanes appear on
the payrol| applicable to the payroll period i medi ately precedi ng
the filing of the petition of such an el ection shall be eligible
to vote. 3/
The fact that an enpl oyee who was enpl oyed during the eligibility period has
voluntarily quit or has gone on strike at sone tine before the el ecti on does
not constitute a legitimate challenge to his or her eligibility. ALRB
Regul ation 20355 (a) sets forth a conplete list of the types of challenges to
voter eligibility which the Board wll entertain. As the conpany observer
failed to produce a proper challenge under the regul ati on, the Agent acted
properly in rejecting his chal |l enges.?
The Enpl oyer al so objected to the el ection on the grounds that
pi cketing by the UFWfollowng the filing of the petition and prior to the
el ection prevented the Enpl oyer fromcomunicating wth its enpl oyees. V¢ find
no nerit in this objection.
h May 25 and 26, 1979, enpl oyees and supporters carryi ng UFWT I ags

peacef ul | y pi cketed the Enpl oyer's premses until the

9 The ALOrelied on George Lucas & Sons (Feb. 1, 1977) 3 ALRB Nbo. 5, which
hel d that a person whose nane appears on the payrol |l imedi ately preceding a
strike is presunptively eligible to vote. However, George Lucas is not
determnative of the issue before us. That case dealt wth the eligibility of
economc strikers engaged in a | abor di spute which cormenced prior to the
effective date of the Act and involved an interpretation of the second
par agraph of Section 1157 of the Act.

Y\ reject the ALOs statenent that Hernandez’ bal lot was properly
chal l enged. Hernandez worked during the eligibility period al so. The fact
that he was subsequent!y di scharged, whether or not in violation of the Act, is
irrelevant to his eligibility.

11.
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tine of the election. Jon Gannini, Jr. testified that he did not want to
appr oach the enpl oyees to talk to themduring the picketing and that he nade no
attenpt to speak wth them There were sone shouts of "huel ga" fromthe picket
line, but there were no incidents of violence throughout the two days of
picketing. As there was no evidence presented as to UFWinterference wth
comuni cation by the Enpl oyer to its enpl oyees, we affirmthe ALOs concl usi on
and di smss the objection.

The Enpl oyer's obj ections are hereby dismssed, the electionis
uphel d, and certification is granted.

CERTI H CATI ON G- REPRESENTATI VE

It is hereby certified that a ngority of the valid votes has been
cast for the Lhited FarmVWrkers of Arerica, AFL-AQQ and that, pursuant to
Labor Gode Section 1156, the said | abor organization is the excl usive
representative of all agricultural enpl oyees of Gannini & Del Chiaro ., for
the purpose of collective bargaining, as defined in Labor Code Section
1155. 2(a), concerni ng enpl oyees' wages, working hours, and other terns and
condi tions of enpl oynent.

RER

By authority of Labor Gode Section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that Respondent Gannini & Del Chiaro (., its
of ficers, agents, successors, and assigns shall:

1. Gease and desist from

(a) D scharging or otherw se discrimnating agai nst any

enpl oyee for engaging in concerted activities for the purpose

12.

6 ALRB No. 38



of collective bargaining or other mutual aid or protection.

(b) Interrogating any enpl oyee concerning his or her union
affiliation or synpathy.

(c) Summoni ng peace officers to its premses as a neans of
restrai ning enpl oyees in the exercise of their rights to discuss or present
grievances or to engage in other peaceful union activities or protected
concerted activities.

(d) Inany like or related nmanner interfering wth,
restrai ning, or coercing enpl oyees in the exercise of rights guaranteed by
Labor Code Section 1152.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act.

(a) Immediately offer Jose Luis Hernandez rei nstatenent to
his forner or substantially equivalent job without prejudice to his seniority
or other rights and privileges and make hi mwhole for any | oss of pay or other
econom c | osses he has suffered as a result of his termnation, together wth
interest thereon at a rate of seven percent per annum

(b) Preserve and, upon request, nmake available to the Board or
its agents, for examnation and copying, all payroll records and ot her records
necessary to anal yze the anount of back pay due and the rights of reinstatenent
of the above-nanmed enpl oyee under the terns of this Qder.

(c) Gfer to Jose Luis Hernandez housing on the terns and
conditions in effect prior to his eviction by Respondent, and nake hi mwhol e
for any losses including, but not limted to, rental and utilities paynents and

rel ocati on expenses, which he may have

13.



suffered as a result of said eviction, plus interest on such | osses conputed at
seven percent per annum

(d) Sgnthe Notice to Enpl oyees attached hereto, and
after its translation by a Board Agent into appropriate | anguages, reproduce
sufficient copies of the Notice in each | anguage for the purposes set forth
herei nafter.

(e) Ml copies of the attached Notice in all appropriate
| anguages, within 30 days after issuance of this Oder, to all enpl oyees
enpl oyed by Respondent at any tine fromand including My 23, 1979, until the
date of issuance of this Qder.

(f) Post copies of the attached Notice in all appropriate
| anguages i n conspi cuous pl aces on its property, including places where notices
to enpl oyees are usual |y posted, for 60 days, the tines and pl aces of posting
to be determned by the Regional Drector. Respondent shall exercise due care
to repl ace any copy or copies of the Notice which may be altered, defaced,
covered, or renoved.

(g Arange for a Board agent or a representative of
Respondent to distribute and read the attached Notice in all appropriate
| anguages to its enpl oyees assenbl ed on conpany tine and property, at tines and
pl aces to be determned by the Regional Drector. Follow ng the reading, the
Board agent shall be given the opportunity, outside the presence of supervisors
and nanagenent, to answer any questions the enpl oyees may have concerning the
Notice or enpl oyees' rights under the Act. The Regional Orector shall
determne a reasonabl e rate of conpensation to be paid by Respondent to all

nonhour |y wage enpl oyees to conpensate themfor
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tine lost at this reading and the guestion-and-answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Oder, what steps have been taken to conply
wthit. Uoon request of the Regional Drector, the Respondent shall notify
himperiodically thereafter in witing what further steps have been taken in
conpliance wth this Qder.

Dated: July 17, 1980

GERALD A BROM Chai rnan

RONALD L. RUZ, Menber

RALPH FAUST, Menber

6 ALRB No. 38 15.



NOT CE TO BEMPLOYEES

After a charge was filed agai nst us by the Uhited FarmVWrkers Unhion and after
a hearing was held at which each side had a chance to present its facts, the
Agricultural Labor Rel ations Board-has found that we interfered wth the rights
of our workers to hel p one another as a group The Board has told us to send out

and post this Notice.
W will do what the Board has ordered and al so tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. To organize thensel ves;

2. To form join, or help unions;

3. To bargain as a group and choose whomthey want to speak for them
4

To act together wth other workers to try to get a contract or to hel p
or protect one another; and

5. To decide not to do any of these things.
Because this is true, we promse that:

VE WLL NOT do anything in the future that farces you to do or stops you from
doing, any of the things |isted above.

Especi al | y:

VE WLL NOT gquestion you about whether you belong to or support the UFWor any
ot her uni on.

VE WLL NOT summon peace officers to our premises to restrain enpl oyees from

exercising their right to present or discuss grievances about their working
condi ti ons.

VE WLL NOT di scharge or otherw se discrimnate agai nst any enpl oyee
because he or she exercised any of these rights.

As the Board has found that we di scharged Jose Luis Hernandez and evicted him
from conpany housing in My 1979, because he engaged in activity protected
under the Act, ViE WLL offer himhis forner job, and offer hi mhousing on the
sanme terns and conditions in effect prior to his eviction, and wll reinburse
himfor any |l oss of pay and rental, utilities, noving costs and any ot her
expenses he has suffered as a result of his discharge and evicti on.

Dat ed: AQANNN & DH (HARO QD
By:

Represent ati ve Title

If you have any questions about your rights as farmworkers or this Notice, you
nay contact any office of the Agricultural Labor Relations Board. ne office
is located at 112 Boronda Road, Salinas, Galifornia 93907. The tel ephone
nunber is (408) 443-3161.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOT REMOVE (R MUTI LATE
6 ALRB No. 38 16.



CASE SUMVARY

Gannini & Del Chiaro Go. (UAW 6 ALARB No. 6 ALRB No. 38
Gase Nos. 79-CE 123-SAL
79- RG 5- SAL

ALOS DEOS N

The ALO concl uded that Respondent viol ated Section 1153(a) of the
Act by discharging enpl oyee Jose Luis Hernandez for protesting a supervisor's
abusi ve treatnent of a co-worker, violated Section 1153 (c) and (a) by
di schargi ng Hernandez, and viol ated Section 1153 (a) by questioni ng Her nandez
about his union synpathies. The ALO al so found viol ations based on incidents
whi ch were not specifically alleged in the conplaint.

In the representation portion of the case, the ALOfound no nerit to
the Enpl oyer's objection that the Board agent had i nproperly refused to accept
chal | enges by the conpany observer. These chal |l enges to 18 voters were on the
grounds that the enpl oyees, who worked during the eligibility period, had quit
when they went on strike and were therefore ineligible to vote. The ALQ
relying on George Lucas & Sons (Feb. 1, 1977) 3 ALRB Nb. 5, found that the
workers were presunptively eligible to vote, and that there was no evi dence
presented as to abandonnent of the strike. The ALOalso found no nerit to the
Enpl oyer' s objection that the UFWinterfered wth the Enployer's attenpts to
communi cate to the workers, finding that the existence of a peaceful picket
line presented no such interference.

The ALO recommended di smssal of the el ection objections and
certification of the Uhited Farm \Mrkers.

BOARD DEO S ON

The Board affirned the ALOs concl usion that Respondent viol ated
Section 1153 (a) by discharging Hernandez, finding that protesting a
supervi sor's abusive treatnent of an enpl oyee constitutes protected concerted
activity. The Board declined to reach the Section 1153(c) issue, as the renedy
therefor woul d be essentially the sane as for a Section 1153(a) di scharge. The
Board ordered Respondent to restore Hernandez to conpany housing as wel |l as
offer himreinstatenent, since Hernandez' eviction was a direct result of the
unl awf ul di schar ge.

The Board al so concl uded that Respondent's questioni ng of Her nandez
as to his union synpathies constituted unlawful interrogation.

The Board affirned the ALOs concl usion that Respondent viol ated
Section 1153(a) by summoni ng sheriffs to its |abor canp where enpl oyees were
peacef ul |y gat hered before work to discuss the discharge of Hernandez. The
sheriffs, in the presence of nanagenent



personnel , went through Hernandez' wall et and ordered Hernandez to vacate his
house. A though this incident was not specifically alleged in the conplaint,
the Board found that it was fully litigated and that there was no dispute as to
the essential facts. S nce the incident was connected wth the chain of events
alleged in the conplaint and the msconduct was by parties involved in the
alleged incidents, it was closely related to the subject natter of the

conpl ai nt.

The Board rejected the ALOs conclusion as to certain ot her
violations not specifically alleged in the conplaint, on the grounds that the
evi dence concerning these incidents was presented only during the
representation portion of this consolidated hearing, when General Counsel was
no longer involved in the case. The Board noted that Respondent was not on
notice that the conduct mght be held to be in violation of the Act and found
that the issues were not fully litigated.

As to the representation issues, the Board affirned the AAO s
conclusion that the Board agent acted properly in refusing the conpany
observer's chal lenge to the 18 voters, but did not rely on the ALO s reasoni ng.
The Board found that the voter's eligibility was determned by Section 1157,
whi ch provides that all agricultural enpl oyees whose nanes appear on the
payrol | for the period i mediately preceding the filing of the petition are
eligible to vote. The Board found that the observer failed to present a proper
chal I enge under Board Regul ati on 20355 (a); the fact that an enpl oyee enpl oyed
during the eligibility period has quit or gone on strike before an electionis
not alegitinate challenge to his eligibility.

The Board al so affirned the ALOs concl usion that there was no
evidence of interference by the UFWw th the Enployer's efforts to commni cat e
wth its workers during the picketing activity preceding the el ection.

The Board di smssed the Enpl oyer's objections, certified the UAWas
the collective bargai ning representative, and i ssued an O der providing
renedies for the unfair |abor practices which occurred.

* * *

This case summary is furnished for information only and is not an-official
statenent of the case, or of the ALRB.

* * *
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Fobert Carrera, of Salinas, CGalifornia, for the
Petitioner-Charging Party.

Gonstance Carey, of Salinas, California, for the General
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STATEMENT GF THE CASE

R CHARD DOCTARCOFF, Administrative Law Gficer: This case,
consol idating el ection and unfair |abor practice issues was heard by ne on
July 10, 11, 12, 16, 17, 18, 1979, in Salinas, Gaifornia. (lhless
otherw se stated, all; dates herein refer to 1979). O My 25, The Whited
FarmVWrkers of Anerica, AFL-A O (hereafter "UFW) filed an unfair | abor
practice charge against Gannini & Del Chiaro Go. (hereafter respondent,
enpl oyer or conpany) alleging that the conpany had fired Jose Luis Her nandez
on May 23 and ordered hi mout of conpany housing for union activity and
engaging in protected concerted activities. A Conplaint was served on June
7 and a Frst Anended Gonpl ai nt was served on June 11 alleging viol ations of

Sections 1153(a) and 1153(c) of the Agricultural Labor Rel ations Act



(hereafter described as ALRA or Act). Respondent answered on June 15, denying
all allegation of unfair |abor practices.

Oh My 24 the UFWfiled a Petition for Certification wth
the Agricultural Labor Relations Board (hereafter described
as ALRB or Board) so that an el ection coul d be conduct ed
anong the agricultural enpl oyees of the enpl oyer. Because
the Regional Orector determned that a protected strike
activity was in progress, an expedited 48 hour el ection was
hel d on May 26, pursuant to 8 Gal. Admn. C(ode Section 20377
The tally of the ballots showed these results:
nunber of eligible voters 22
nunber of voters 20
Lhited FarmVrkers of Anerica, AFL-A O 19
no uni on 1
Subsequent to the election, the respondent filed tinely ob-
jections. On June 26, the Executive Secretary ordered that
a hearing be held to determne the foll ow ng el ection issues:

"a. jections I1.C, Il.D, and Il1.B., whether the Board agent
inproperly failed to segregate ballots of challenged voters or refused to
recogni ze attenpted chal | enges by the enpl oyer's observer, and if so, whether
such conduct affected the outcone of the el ection

b. ojection IV.A, whether picketing activity by the UFWat the
enpl oyer's premses followng the filing of the petition and prior to the
el ection operated to prevent the enpl oyer fromcommunicating wth its
enpl oyees, and if so, whether such conduct affected the outcone of the

election.”



The Executive Secretary dismssed respondents other election objections, and
respondent's request for review of that dismssal was denied by the Executive
Secretary by Drection of the Board on July 10.

Pursuant to 8 Cal. Admn. Code Sec. 20355, the Executive Secretary
consol i dated the el ection case, 79-RG5-SAL wth the Whfair Labor practice
case, 79-C&123-SAL.

h July 9 a Second Arended Conpl ai nt was served, whi ch contai ned the added
allegation that four days before the di scharge of Hernandez, John @ annini,
S., interrogated hi mconcerni ng UFWsynpat hi es and t hereby created an
i npression of surveillance of his union activities. The Second Arended
Gonpl aint further nodified the renedy and asked that Hernandez be restored to
conpany housing. Respondents obj ected to these anendnents, and all parties
were given the opportunity to be heard. Respondent coul d not establish
surprise or prejudice and the amendnents were all oned, since the subject natter
relates directly to the original conplaint.

Al parties were given a full opportunity to participate in the hearing.
The UFW the charging party, was allowed to intervene in the unfair |abor
practice portion of the case. All evidence directed prinarily at the unfair
| abor practice issues was presented by all parties first and then evi dence
concerning the el ection objections was presented by the enpl oyer and the UFW
After the close of the hearing, all parties filed post hearing briefs.

Uoon the entire record, including ny observation of the denmeanor of the

W tnesses, and after careful consideration
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of the briefs and argunents of the parties, | nake the foll ow ng:

FI ND NS GF FACT

JUR SO CTT QN

Gannini & Del Chiaro G. is a partnership engaged in agriculture in
Monterey Gounty, California and is admtted to be an agricultural enpl oyer
w thin the neaning of Section 1140.4(c) of the Act. It was also admtted that
the UFWis a | abor organi zation wthin the neani ng of Section 1140.4(f) of the
ALBA

ALLEGD UNFAI R LABCR PRACTI GBS

The conpl aint as anmended al | eges in paragraph 5, "on or about My 23, 1979
respondents through its agents John Kl oncz and Jon G annini, Jr., discharged
Jose Lui s Hernandez because he engaged in protected concerted activity and
because of his UPWsynpat hies; in paragraph 6, "on or about Ny 24, 1979,
respondent through its agents John Gannini, S., and Jon Gannini, Jr. ordered
Jose Luis Hernandez to | eave his conpany owned housi ng because he engaged in
protected concerted activity and his UFWsynpat hies;" in paragraph 7, "on or
about May 19, 1979, respondent through its agent John Gannini, S. interro-
gated Jose Luis Hernandez regardi ng his UFWsynpat hi es and thereby created an
I npression of surveillance of his union activities."

Respondent s denied the unl awful interrogation and contend that the
di scharge of Jose Luis Hernandez and subsequent order to | eave conpany housi ng
was for acts and omssions unrelated to protected concerted activity and UFW

synpat hi es.
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BACKGROND CF RESPONDENTS CPERATI ONS

Gannini & Del Chiaro G. is a partnership in which Jon @annini Jr.
and John annini &., his father, are anong the partners. The conpany has
been in the business of raising artichokes for sone thiry-five to forty
years. It is situated, on approxi mately 350 acres at 161 Espi nosa Road,
Salinas, Galifornia.

Jon Gannini Jr. is the manager of Gannini & Del Chiaro G. H s father,
John Gannini S., is sem-retired, but still occupies a key supervisory role
inthe operation. John Kloncz is a foreman at Gannini & Del Chiaro Go., wth
supervisory status. Al three are supervisors as defined by the Act. M guel
Mra is an agricultural enpl oyee, who, while he has no authority to hire or to
fire or otherw se to discipline enpl oyees, sonetinmes directs their work in the
absence of the supervisors.

At peak season, the conpany enpl oys between fifteen and twenty-five farm
workers. This figure drops to as fewas three to five enpl oyees during w nter
nonths, and ten to el even during other periodic lulls. The sole duty of nost
of the enployees is to pick and stunp artichokes and to irrigate the fields.
Certain enpl oyees are responsible for driving tractors in the field; at peak
season there nmay be as nany as five tractor drivers in addition to the
assi stance provided by the supervisory staff in this capacity. Sonetines, the
tractor drivers nove trucks in the course of operations at the conpany. All
enpl oyees of Gannini & Del Chiaro (., including foreman John K oncz, engage
in picking and stunpi ng artichokes when they are not occupi ed in their other

rol es.



Sunping refers to the task of renoving dead stunps from harvested
artichoke plants to prevent worns and to all ow new shoots to grow from

the plant.

BEVPLOYMENT GF JCGBE LU S HERNANDEZ

Her nandez was enpl oyed at Gannini for approxinately three years and two
nonths as a full tine enployee prior to & s termnation on My 23, 1979. He
was an experienced seni or enpl oyee enpl oyed as a tractor driver. After approx-
imately a year and one half at @ annini, Hernandez asked Jon Gannini Jr. if he
could live wth his wfe and two children in a vacant conpany house in the
vicinity of the hone occupi ed by John Gannini S. Jon Gannini Jr. told
Hernandez that the house referred to was not in good shape and that he really
did not want Hernandez to live there. Neverthel ess, because Hernandez had a
famly, had accrued sone seniority, and was a tractor driver, Jon Gannini Jr.
rented himthe house. Hernandez testified that he agreed to put the house in
repair and Jon Gannini Jr. said that he could have the house and extra work
hours if there was no union. Jon Gannini testified that the agreenent was
that Hernandez nmake the repairs to the house and occasionally arrive at work
early in order to position work vehicles before work began.

h this occasion and throughout this case | have decided to credit the
testinony of Jose Luis Hernandez agai nst that of Jon Gannini Jr. where the
testinony is in conflict. Jose Luis Hernandez was a consistent and credibl e

W t ness whose testinony throughout the case was corroborated by
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other testinony and other evidence. Jon Gannini Jr.'s testinony throughout the
case was narked by internal contradiction and di screpancies wth his own prior
statenents. He also admtted to violations of the Act discussed later inthis
decision. Wile all these inconsistencies cause ne to have suspicions of Jon
Gannini Jr.'s credibility and they wll be discussed further in this decision,
the key factor causing ne to discredit his entire testinony concerns his

testi nony about his know edge of Hernandez being a UFWsynpathizer. In his
initial testinony, Jon Gannini, Jr. clained enphatically that he did not know
and never had been told that Hernandez was a uni on synpathi zer. Later, after
Mguel Mra testified as respondent's own w tness that he had naned Her nandez
as a (havista in response to Jon Gannini's question, @ annini recanted his
previous sworn testinony and conceded that Mora had tol d hi mabout Hernandez's
synpathies. A the' tine he recanted, Gannini, Jr., tried to indicate that
any conversation regarding the union was casual and infornal. Respondent
argues that Hernandez's testinony concerning the requirenent to remai n nonuni on
to get the house should not be credited because a union contract was in force
at the tine. | amunconvinced, since the Teanster contract in effect woul d
expire approxi mately six nonths fromthe tine he got the house and the UFW
appeared to be the only union remaining for field workers; this was recogni zed

by both workers and the enpl oyer.

TEAVBTER QONTRACT
Between July 15, 1975 and July 15, 1978, respondent was




a party to a three year collective bargai ning agreenent wth the Teansters,
"The General F eld Agreenent 1975-1978." After the ALRA becane effective in
August 1975 an el ection was held at the conpany. Both the UFWand the
Teansters were on the ballot and the Teansters won. A though the UFWTfil ed
objections to the election wth the Board they were never resol ved and the case
was cl osed in 1978.

During the period of the Teanster contract, sonetine in late 1976 or early
1977, Jose Luis Hernandez testified that he went to the Teansters and
conpl ai ned about the workers being given only half of a bonus due them He
further testified that when John Gannini, S. learned of his contact with the
Teansters about this nmatter he becane angry and said, "I don't want anybody to
talk wth that fucking union.” John Gannini, S. denied ever telling workers
not totalk tothe union. | credit Hernandez in this natter for two reasons.
Because Gannini, . al so denied know ng of Hernandez's URWsynpathy prior to
May 24, 1979 al though his son and business partner, Jon Gannini, Jr. at this
snall famly operation reluctantly admtted that he was tol d of such synpat hy
several nonths earlier by Mguel Mra. Further, when Gannini, &. was
exam ned concerning his My 19 questioni ng of Hernandez regardi ng Hernandez' s
UFWsynpat hy, G annini deni ed he had any conversation what soever, although
Hernandez' s testinmony concerning the May 19 conversation is corroborated by

Juan Quevas, a current conpany enpl oyee.

MEETI NG AT TERM NATI ON G- THE TEAMBTER GONTRACT

At the tine that the Teanster contract expired on July 15, 1978, Jon

@ annini gathered the conpany workers for a



neeting to discuss what woul d occur without a contract. G annini expl ai ned t hat
the workers woul d essentially recei ve the sane wages and benefits as they did
under the Teanster contract. The prinmary factual dispute which appears in the
testinony concerning this neeting invol ves the uni on dues and pensi on.
According to Jose Luis Hernandez, Gannini Jr. told the workers that they woul d
now no | onger have uni on dues deducted and they woul d recei ve one half the
anount previously paid into the Teanster pension fund on the condition that

t hey renai ned non-uni on. Jon G annini explained at the hearing that he only

w shed to describe the factual situation which would exist wthout a union. He
clained "it was assunmed" that these conditions woul d operate in the absence of
a union. For reasons previously stated | credit Hernandez' s testinony.

Sonet hi ng el se happened during the neeting at the expiration of the
Teanster agreenent that | find significant. Gertain workers were sel ected to
act as worker representatives in dealing wth the conpany. It was undi sput ed
and Jon Gannini, Jr. admtted that follow ng his suggestion to sel ect
representatives, the workers sel ected representati ves while he was still
present and according to criteria that he presented to them Maguel Mra, Jose
Hores, and Ventura Vel asquez were sel ected as workers' representatives.
Gannini, Jr. wanted the three to represent workers' interests and cone forward
w th workers' conplaints and probl ens whenever the occasion arose. He
specifically nentioned i nsurance and problens in the fields. Athough M.

dannini Jr. first



deni ed on cross examnation that he had any input into the decision of how
representati ves were sel ected on recross by the General Gounsel he stated that
he had nentioned "l eaders,"” "people wth seniority,” "ol der workers," "the

peopl e who coul d speak for them"

AFEEMENT AMONG WIRKERS TO GO TO THE LN QN

Jose Luis Hernandez testified that sonetine after the expiration of the
Teanster contract a najority of the workers reached an agreenent anong
t hensel ves at several neetings that they would bring their work problens first
to Jon Gannini, Jr. and if they go-t no satisfaction they would go to the UFW
This agreenent was not transmtted openly to the conpany. Hernandez's testinony
concerning this agreenent is corroborated by that of Jose Fores. Both of
these workers further testified that in February, 1979 after a dispute arose
w th John Kl oncz concerni ng whet her six workers, Mguel Mra, Arnulfo
Fernandez, Arnmando H ores, Mguel Nanbeo, and Jose Luis Hernandez, and Jose
H ores shoul d pick cannery artichokes and stunp plants at the sane tine, all
these workers except for Mguel Mra agreed that if any worker was unjustly
fired they would go to the union and go on strike. At this tine Hernandez
actual |y contacted the UPW Respondents presented Mguel Mra and two ot her
wor ker wi tnesses to disprove the existence of any agreenment to contact the URW
Mbra deni ed he knew of such an agreenent. And while Hernandez bel i eved t hat
Mbra knew of the agreenent Hores testified that Mora did not since he occupi ed
a mddl e ground between workers and managenent, so he did not. A so, Mra

testified he
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never seriously considered tal k about the union and reduced all of it to

"casual " "informal" talk. The two other workers who testified for the
respondent concerni ng the agreenent were not enpl oyed by the conpany during the
tine that the agreenent was nade in early 1979. Luis Mariscal did not work from
Decenber 1978 through April 18, 1979. Sal vador (ortez was hired until the end
of April, 1979. A though | have no problemw th these wtnesses' credibility,
their testinony does little to disprove the existence of the agreenent, only
that they did not learn about it.

In March 1979, Jose Luis Hernandez di scussed the UFWand the naj or
|l ettuce strike occuring in the Salinas Valley, at other farns, wth his fellow
enpl oyees. He told themhe had joined his brother-in-1aw on a UPWpi cket |ine
at (oastal Farns towards the end of February or the first part of March. He
nade an additional contact wth the UFWwhich did not organize at that tine.

A so between March 18 and March 25, 1979, John K oncz asked M. Hernandez
to cone to work early in the nornings. An argunent ensued wth M. K oncz
taking the position that other conpanies expected tractor drivers to work
earlier than other enpl oyees wthout extra pay. Wen M. Hernandez suggest ed
that it mght be a good idea to bring in the UPWto resol ve the questi on,

Kl oncz responded, "Ch, shit.” Kl oncz's testinony concerning this incident
paral | el ed Hernandez' s except that Kl oncz recal |l ed no di scussion of extra pay
for the extra work and he deni ed nention of going to the UFWand hi s response

of "Ch, shit." For reasons that wll be dis-
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cussed in detail later inthis decision, | do not consider John Kl oncz a
credi bl e witness both because of his deneanor while testifying and
contradictions in his testinony; consequently | credit Jose Luis Hernandez's
testinony concerning this incident and find that Kl oncz nade those statenents

attributed to him

MAY 19, 1979 -- | NTERRGCEATI ON

The Saturday before M. Hernandez's discharge, Gannini, &. said to him
"You are a Chavista," and he answered, "Yes, | ama Chavista." Juan Quevas, a
fell owworker, was present and testified to M. Gannini's statenent, although
he did not hear Hernandez's reply. | credit Hernandez for the reasons

previously stated, despite Gannini, S.'s denial.

MAY 22, 1979 -- NEWBPAPER HEADLI NE

The day before the di scharge, both John Kl oncz and Jon G annini, Jr. spoke

to M. Hernandez about an article inthe Salinas Californian regarding strike

rel ated viol ence. (Gneral Gounsel Exhibit 10). The headline of the articleis
"UFWactivists charged wth having firebonb.” Both M. Kloncz and M. @ anni ni
coment ed that those peopl e nust be crazy and Hernandez agreed. Arnulfo
Fernandez was al so present and corroborated Hernandez' s testi nony. At hough
Hernandez' s understanding of English is limted, he testified he understood t he
nessage of the picture and headline. John Qannini, Jr. testified that he did
not show Hernandez the article but showed it to Kloncz al one, and Hernandez nay

have i nadvertant|y seen
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it because he was close by in the shop. Further, Gannini, Jr. first said he
coul d not renenber and then denied that Arnul fo Fernandez was present. Kl oncz
did not testify tothis matter although he was present. | credit 'Jose Luis
Hernandez' s testinony here for two reasons. FHrst, because of Arnulfo
Fernandez' s corroborative testinony. Secondly this testinony by Jon @ annini
occurred during the first part of the hearing before he recanted his testinony
denyi ng Jose Luis Hernandez's UFWsynpathy. It is conpletely consistent that if
@ anni ni bel i eved Hernandez to have uni on synpat hy he woul d show hi mthe
article perhaps to showthe error in his support of the UFW | believe that
dannini deni ed show ng the article to Hernandez for fear that it woul d be

consi dered evi dence of know edge of uni on synpat hy.

MAY 23, 1979

A TRUX | NO DENT

h May 23, 2979, Jose Luis Hernandez picked artichokes, for the first time
intw nonths. Mguel Mra, a co-worker wth fifteen years seniority, asked
M. Hernandez to nove a truck. M. Hernandez refused, stating that M. Mra
shoul d get soneone el se since he didn't know how | ong he woul d be working in
the particular field. The person who drives the truck into the fieldin the
norning usual ly noves it for the rest of the day. Raymundo Hernandez had
driven a truck in the norning, and Raynundo w t hout bei ng asked drove the truck
in question upon Jose Luis Hernandez' refusal .

A 9:30 am John Koncz arrived in the field after the workers
began picking. He had brought down stunping knives so that the workers
coul d stunp the plants when
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pi cking was finished. He also wanted to tell M. Hernandez that he had tractor
work for himto do. Wen he gave M. Mra the stunping knives, M. Mra told
M. Koncz that Hernandez had refused to nove the truck in the norning. Mra
deni ed that Jose Luis Hernandez gave hi many expl anati on what soever for
refusing to nove the truck. Mra explained that this was total |y i nconsi stent
W th Hernandez' s past behavior. A though Hernandez refused to ever acknow edge
any degree of supervisory status of Mbra, despite the consistent credible
testinmony of many other wtnesses in the case, | still believe that he did give
Mra an explanation for his refusal. Mra initially could not renenber who
drove the truck to the fields that day, then clained that Jose Hores drove the
truck in dispute and not Raynundo Hernandez, who Mora described as a bad
driver. It is clear fromHores's own testinony that he did drive a truck that
day, but after Jose Luis Hernandez's refusal to drive the truck, Raynundo

Her nandez, who was standi ng nearby, testified that he continued to drive the
truck in question, as he had done earlier that day. In addition, the

expl anation offered by Jose Luis Hernandez that he expected to be called from
the field they were in and be unavailable later in the day is totally con-
sistent wth John Kloncz's "statenent to Mra that he wanted Jose Lui s

Hernandez to do tractor work.

B.  GONFRONTATI ON BETWEEN JCBE LU S HERNANDEZ AND JCHN KLONCZ

1. DSGHAREE S VERS (N

Inmedi ately after Kloncz and Mra first spoke the norning of My 23,

Kloncz went to check on the nen while they were
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wor ki ng nearby. He approached Santiago Toro Mendez and they exchanged a few
words of greeting. Jose Luis Hernandez was picking two rows away -- ei ghteen
feet. Wen K oncz asked Mendez how he was, Mendez replied, "Atoda nadre." M.
Kloncz testified that he did not knowthat that expression neans "real well or
perfectly well."

Seconds | ater Mendez jokingly suggested to M. Kloncz that he get a basket
and pick artichokes with the rest of the nen. Wen Mendez nade the renmark to
Kl oncz, K oncz becane angry and said that that was no way to speak to the boss.
Wiat was said next is disputed, but Hernandez testified that Kl oncz then said,
"You talk too nuch, you and Luis, you both talk too much. And all your talk is

just plain shit." Mendez responded in English, "I don't know | don't know "

A though M ctor Medina was present only briefly he corroborated these exact
words. M. Koncz then said, "Yes, you know Al of you have your head j ust
full of shit, and you talk too nuch.” At that point M. Hernandez entered the
conversation by saying to M. Koncz, "Hy, stop and think what you're sayi ng
and pay attention to what you say."; He went on to explain to M. K oncz that
he had a right to correct themin their work but not to speak to the nen in the
way he had. M. K oncz then said once nore, "You tal k too nuch" and added, "You
are fired because | amthe boss here." At that point, M. Hernandez testified
he said, in Spanish "Am ne vale nadre. Agui y en la tierra de |os indios soy

el msno." This was translated to nean "I don't give a damn. Here in the | and

of the Indians, | amthe sane person."
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Hernandez said Kloncz called hima bastard after firing him

There is no dispute that after that discussion Kloncz went over to his
pi ckup truck. Hernandez believed Kloncz went to the truck to determne
Hernandez' s tine and in fact Hernandez testified he asked Kloncz for his check
whi | e both were over by the truck. Hernandez followed Kloncz to the truck and
called other workers in the field to cone to himso that he coul d expl ai n what
happened. Hernandez asked Jose Flores to interpret for himso that he and M.
Kl oncz coul d understand each other, since K oncz speaks al nost no Spani sh and
Hernandez speaks very little English. Hernandez told Hores he had been fired
and Kloncz told Hores that Hernandez had insul ted hi mby sayi ng sonet hi ng
about his nother. And Hernandez said to Hores that Kl oncz had sai d sonet hing
about Hernandez's nother al so. Then each said to the other, "V& are even then
and we' ve no nore probl ens.” John Kloncz told the rest of the crewto return to
wor k because everything was all right. Mictor Medina confirmed this fact.
Kioncz al so nentioned to Hernandez' the truck incident wth Mra, and both
Hernandez and H ores agreed to nove the truck when asked to do so in the
future. M. Hernandez returned to work, and nothing nore was said to himwhile
he was wor ki ng, al though he sawM. K oncz and Jon Gannini, Jr. in the fields
| ater that day.

A though M. Hernandez admtted that he had an artichoke knife in his
possessi on since he had been using it to pick the artichokes, he denied

threatening Kloncz wth it or waving it in his hand during the argunent.
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2. RESPONDENT' S VERS ON

According to Kloncz, after Santiago Torro Mendez asked himto get an
arti choke basket and start picking, K oncz becane upset and admtted saying, "I
amnot going to take this shit fromyou."

Mguel Mra, who was near Mendez and Kloncz at this tinme, testified that
Kloncz's exclanati on was not directed agai nst Hernandez and that Mendez
appeared to take no offense by it. Mra testified that Hernandez t hen
appr oached Kloncz and said to him "Wy do you discrimnate agai nst him using
those words?" Kl oncz testified that Hernandez junped in and said, "You can't
tell us not totalk and all this.” Kl oncz responded, "I never said that you
guys couldn't talk." S nce K oncz believed Hernandez chal l enged his authority
as boss, Kloncz stated, "Hey, | amthe boss." Hernandez responded, "No, you are
not the boss. You are nobody." K oncz and Mra testified Hernandez proceeded
to call Koncz "chinga tu nadre,” whi ch neans "not herfucker" or "fuck your
nother” in Spanish. During this exchange, Kl oncz said Hernandez had an
artichoke knife in his hand, and Kloncz did not. K oncz clai ned Hrnandez was
waving his hand wth the artichoke knife init, although made no direct threat
wthit.

A this tine, Mra testified he noved the truck, in which workers were
dunpi ng artichokes, nearer to where they woul d finish picking their rows.

Kloncz testified he intended to go over to his own pickup and to wite out a
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warning to Hernandez and denied he fired Hernandez at this tine. Hernandez
then began shouting to the other workers, waving at themto cone over to where
he was. Kl oncz testified he began to "get scared’ as the workers approached
and he was di ssuaded fromwiting out the warning to "let it cool down. "™ Mra
returned to the scene wthin a half a mnute and noti ced that K oncz was pal e
as he retreated to his truck. Mra sensed that he was frightened.

Kloncz tried to radio Jon Garmni. Jr. fromhis truck, but coul dn't reach
him After Hernandez shouted to and beckoned the workers to cone, Jose H ores
cane to the scene and to sone extent acted as a go-between and transl ator.

Mbra cane back at the spot where the conversation was ensuing. K oncz testified
that he was unsure of what might happen if the workers sided up with one
another. Mra testified that he thought there mght be a fight fromthe tone
of Kloncz and Hernandez' voi ces.

Kloncz told the nen to return to work. Not until Mra said to the nen,
"Let's go back to work™ did they slowy return to their jobs, wthin three to
five mnutes. After the nen returned to work, K oncz questioned Hernandez in
regard to his earlier refusal to drive the truck at Mra' s request. Mra said

Hernandez did not reply.

3. ADM N STRATI VE LAWCHFH GER S H NO NGS5

It is unfortunate that Santiago Torro Mendez, whose innocuous j oki ng
remark ignited the whol e incident, was not available to testify. A though
Mguel Mra and Jose Hores testified at sone length about the matter, their

testinony alone is insufficient to resolve all the di screpancies
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bet ween the di schargee's and the enpl oyer's positions. Mictor Medina, Luis
Val dez Mariscal, and Sal vador Gortez testified about the argunent but were not
present to hear nost of what was sai d between Kl oncz and Her nandez.
Gonsequent |y, nmuch of ny resol ution of this issue was based upon ny eval uation
of Kloncz's poor credibility.

A though Mra did testify to having heard Hernandez call K oncz a
not herfucker after K oncz had announced he was boss, he indicated that these
were the only things that he really renenbered at that portion in the
conversation since both nmen were quite angry and talking at the sane tine, in
Engli sh and Spani sh, and Mra left to nove the truck after he heard
"not herfucker." It is apparent fromthis testinmony that it woul d have been
quite likely that Mra did not hear all that was being said, including nention
of firing, about which he never testified. It is noteworthy that although
Mguel Mra testified for the enpl oyer, Mra repeatedly stated that soon after
Hernandez entered the conversation wth Kloncz, Kloncz told Hernandez that "his
tal k was nothing but a bunch of shit" -- virtually the sane words t hat
Hernandez hinsel f testified to. This was clearly different fromwhat K oncz
clained he said. It is also clear fromMra' s testinony that this remark by
Kloncz was nade i medi atel y bef ore Hernandez questioned K oncz's status and
called hima notherfucker. Mra' s attenpt to characterize Kloncz's remark as
"a common thing" "just a word to end the conversation, just |ike you woul d say,
"That's it," " is quite unconvincing in view of the provocative | anguage used

and t he
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tension that already existed. Mra seened to nake a habit of trying to mnimze
the inpact of any of his testinony that was damagi ng to the enpl oyer, since he
alsoindicated that he treated tal k anong the workers about the UFWas a joki ng
natter and never paid nuch attention to it. A though Hernandez' s response was
strong it was not unprovoked.

Mra' s claimthat Hernandez nade no response to Kloncz at the end of the
argunent, when Kl oncz asked why he did not follow Mra' s earlier request to
nove the truck, was never confirned by Kloncz. Hernandez's testinony that he
woul d do this in the future when asked was corroborated by Jose Hores. And in
light of Mra' s inconsistent testinony on the truck incident described earlier
inthis decision, | cannot believe Hernandez did not nake a reply.

Wil e Jose Hores, an enpl oyee for three years, inpressed ne as an honest
nan, nuch of what he testified to was based on statenents that Hernandez and
Hores nade to him since he was present only after the initial confrontation.
Wiat was particularly significant in his testinony was that he believed that
the incident was resol ved when Hernandez and the other nen returned to work
that day, and Kl oncz and Hernandez were speaking in a non-hostile nanner.

In addition Hores testified that Hernandez had told hi mthat he had
called. Koncz a notherfucker, and that Kl oncz had sai d Hernandez's "head was
full of shit." Athough Hernandez deni ed he nade the "not herfucker" renark, |
credit Hores and Mra on this issue. Hernandez al so told Flores that K oncz

had fired him It is unclear fromHF ores's
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testinony al one what the sequence of these statenents were. But in |ight of
the Mra testinony coupled wth that of Hernandez hinsel f it appears nost
likely that Hernandez nade the not herfucker renark after K oncz cursed him
and said he was fired. The prinmary factor which caused ne to nake this
determnation was the serious question | had concerning K oncz's
credibility.

The deneanor of John Kl oncz provided a prine exanple of the criteria used
in discrediting testinony. He was defensive, frightened, self-serving, and
frequently incoherent. n cross-examnation he appeared angry and heated. H's
bias is obvious. Heis related to the danninis, had worked for themfor about
ei ght years and six nonths before May 1979 he had assuned a predom nant|y
supervisorial role. Koncz had the ability to hire and fire; yet, K oncz had
never fired anyone before. | believe that Kloncz overreacted to a casual
remark by Santiago Torro Mendez. Wen Jose Lui s Hernandez spoke to protect
Torro, Kloncz becane nore angry. He felt that his authority was threatened.

He fired Hernandez but he backed down and |ater clained that he planned only to
give hima warning. Although Kloncz clained to be a calmnan, it is clear from
those facts not in dispute that he was easily upset. He admtted he becane
upset when Mendez j oki ngly suggested he get a basket and pick artichokes wth
the nen, even though it was not unusual for himto pick artichokes. Jon
Gannini, Jr. testified to an incident where K oncz became overly upset while

he was taking pictures of pickets when a wonan cussed and he had to

be cal ned.
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The testinony of John Kloncz is replete with the expression, "you know "
whi ch seens to be used to avoid responding directly to questions. Thr oughout
his testinony Kl oncz woul d answer nmany questions wth an affected | ong overly
exagerated "no-o0-0-0" both on direct examnati on and cross-exam nati on,
particul arly when asked about his know edge of UFWactivity.

He was vague in matters of whi ch he shoul d have had certai n know edge.
Wien asked how | ong he worked as a regul ar picker, he answered, "Ch, | would
say a good five or six years -- seven years, sonewhere in there." He was unabl e
to pi npoi nt when he was gi ven supervisorial authority although he believed Jon
Gannini had given himwarning slips to use at his discretion about six nonths
previousl y.

At one point, when discussing the incident which led to M. Hernandez's
firing, K oncz says in one sentence that Hernandez was sitting when he cal | ed
the nen over and in the next sentence that he was standi ng when he cal l ed the
nen.

A'so, Kloncz's credibility is al so suspect because of his inability to
under stand what was real |y happening in the field, because his Spani sh was so
limted, and Hernandez spoke to Kloncz in Spani sh. Wen certain of the phrases
used by Hernandez were read to Kloncz, the only word he under st ood was
"nother." Hs insecurity and fear of |oss of authority with the nen were cl ear,
yet all day on the day in question the nen continued working. None chal | enged
his authority. And when Hernandez called the nen over, they all went back to

work wthin three to five mnutes when tol d
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to do so by Kloncz and Mra.

Kloncz's denial of know edge that Jose Luis Hernandez supported the
UFWis not credible at all, considering that the work force was very snal |
and that his relative, Jon Gannini Jr. admtted he questioned Mguel Mra
as to the Chavistas in the crew and | earned of Hernandez' s synpat hy.

Hs denial of having fired Hernandez in the field also is suspect. He
testified he told Hernandez he was going to give hima warning, but neither
he nor anyone el se had ever given witten warnings to workers, and the
workers were unaware that there were warning slips in the truck. He did
not actually give a warning nor did he tell Hores inthe field that he
pl anned to give Hernandez a warning. A one point he said that his was the
first tine he ever fired anyone and later he said that Jon Gannini Jr. was
the one who decided to fire Hernandez.

The Kl oncz declaration submtted by respondent in support of their
objections to the election is in evidence. Respondent Exhibit F. Paragraph 3
of that declaration states that "Hernandez proceeded to curse in Spani sh, using
nmany obscene and dirty words.” M. Kloncz did not testify at hearing to any
nore than one expressi on whi ch coul d be consi dered obscene. A though Paragraph
4 of that declaration clains Hernandez was i nsubordi nate before, there was no
testinony regarding any prior episodes of insubordination. |In fact there was
testinony by enpl oyer wtness Mguel Mra that Hernandez was a very good and

w lling worker and that
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he "al ways mai ntai ned a good conposure.” It is difficult to believe that
there had been any prior incidents.

d all the wtnesses who testified about the incident, only K oncz
testified that Hernandez waved a knife in his hand during the argunent.
A though Mra testified that Hernandez had the kni fe because he had been
pi cki ng, no nention was nade of waving it in hand or naking any type of
threateni ng gesture. Judgi ng the conparative physical sizes of Hernandez and
Kioncz, at the hearing, | find it would be quite unlikely that Hernandez woul d
want to initiate a fight wth K oncz who appeared nuch tall er and heavi er.
Kioncz was approxi nately six feet four inches and wei ghed about 240 pounds --
Hernandez was approxi nately five feet ten inches and wei ghed only about 175

pounds.

C MY 23, 1979 - BVEN NG

In-the afternoon after the confrontati on wth Hernandez John Kl oncz net
wth Jon Gannini, Jr. According totheir testinony it was at this tine that
@ annini decided to fire Hernandez upon Kl oncz’ s recommendati on. Both because
Hernandez had "cussed out” K oncz and refused to nove the truck when asked to
do so by Mra.

Her nandez bel i eved that the probl emhad al ready been resolved in the field
and he was surprised when, after work, John K oncz, Jon G annini, Jr. and
M guel Mra appeared at the door of his house. QGannini, Jr. had a check in
his hand. He asked whet her Hernandez had had probl ens with K oncz. Hernandez
replied that he had and that he wanted to talk wth Jon Jr. about it in order

to expl ain what had happened.
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Gannini replied that there was no nore work for Hernandez and no expl anati on
was necessary. He also told himhe woul d have to | eave his conpany house.
Her nandez refused the check offered by Gannini and followed himto get an
expl anati on when Gannini turned to leave. Qannini just repeated that M.
Hernandez was fired.

That night M. Hernandez and Arnul fo Fernandez contacted the U(FW M.
Hernandez al so net wth his fell ow enpl oyees to enlist their support in the
action they had pl anned three nonths earlier shoul d any enpl oyee be fired

unj ustly.

MAY 24, 1979 - DEVAND FCR RE NSTATEMENT AND WIRK STCPPAGE

O the norning of May 24, 1979, Jon Gannini, Jr. received a call from
John Kl oncz, who inforned hi mthat Jose Luis Hernandez was in the conpany canp
near Hernandez's house wth the workers. Jon dannini, Jr. testified he
tel ephoned the Sheriff's Departnent to avoid a possible bad incident, although
not hi ng seened amss at the tine.

Two Deputy Sheriffs were present' at the canp when Jon G annini, Jr.
arrived. Wen the enployer told the workers it was tine to go to work, they
said they woul d not work unl ess Hernandez was rehired. Not only was Her nandez
not rehired, he was given several different dead ines of five hours to two
weeks to get out of his house by both G anninis and a Deputy. Wen Jon
Gannini, Jr. refused to rehire Hernandez, all of the workers present refused

to work. They said they were going to the ULFW
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and did so. Later that day they went to the office of the ALRB where the

UFWpetitioned for an el ection.

BEMPLOYER NOTI H CATI ON GF HLECTI ON

Jon Gannini, Jr."'s wfe received a tel ephone call fromthe ALRB during
the afternoon of May 24 fromM. Miniegra, a Board agent, who asked that his
call be returned and nmade nention of a petition for election. Jon G annini,
Jr. contacted his attorney, Janes D Schwefel, when he recei ved thi s nessage
fromhis wfe, and he and M. Schwefel contacted the ALRB office later that
afternoon and | earned that an el ecti on had been schedul ed for Saturday, My 26,

1979.

P CKETS

The next day, Friday, My 25, the enpl oyees and supporters carryi ng UFW
flags picketed the conpany premses until the pre-el ecti on conference conducted
by the ALRB late that afternoon. The pickets returned the next norning, My
26, and picketed until the tine of the election, at noon. After the el ection
there was no further picketing at any tine.

During the picketing there was no violence on the picket line. Sheriff's
deputies, called by the enpl oyer, sinply as a safeguard, were present
approxi natel y 90%of the tine. The only incident that occurred invol ved
pi cket ers who cussed John Kl oncz as he phot ographed t hemand ot her enpl oyees

and non- enpl oyees on the picket |ine.

BEVPLOYER S ELECTI ON CAWPAI QN

Jon Gannini, Jr. testified that on the norning of My 24, 1979, he
was unable to effectively express his views as to how he felt about the
m sunder st andi ng bet ween nanagenent
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and enpl oyees. This was largely due to a | anguage barrier that could not be
surnounted by the partial bilingual abilities of anyone present. He testified
that the only tine he saw the workers assenbl ed after the norning of May 24 was
on the picket line and not all of the workers picketed. He first testified
that his enpl oyees are well scattered in terns of where they live. But on
cross examnation he conceded that nost of the nen live in close proximty to
the conpany, in Gastroville and Salinas. Jon Gannini, Jr. testified that his
attenpt to use a hired spokesnan to communi cate wth the workers was

I neffective since he was unable to do so until late Friday, May 25, 1979, after
the pre-el ection conference, and then the spokesnan had difficulty and was
unable to talk wth many of the workers that eveni ng about the el ection hel d
the next day. Jon Gannini, Jr. was preoccupi ed wth harvesting his crop during
the work stoppage between May 24 and May 26 and testified that the tense
situation on the picket line and the presence of nonenpl oyees nade it even nore

difficult to attenpt to communi cate his views.

THE BLECTI ON - MAY 26

Wien the petition for an el ection was filed wth the Salinas regional*
office of the ALRB on May 24, 1979, Luis Viniegra was the Board Agent assigned
to the case. Because a declaration was included with the petition stating
that-a majority of the workers were on strike, he conducted a further
investigation to determne if an expedited el ection wthin 48 hours, pursuant
to 8 Gal. Admn. Code Section 20377 was required. After review ng the

decl arati on and
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response nmade by the conpany through their attorney, James Schwefel, and after
consulting | egal counsel of the ALRB and the supervising field exam ner,
Viniegra determned that a strike existed, warranti ng an expedited el ecti on.
Such an el ection was ordered by the Regional D rector.

Mguel Mra acted as conpany observer for the el ection on My 26. He was
asked by Jon Gannini, Jr. to challenge the eligibility to vote of the first 18
nanes on the list which was admtted i nto evidence as Respondent's Exhibit C
Mora chal | enged these ballots on the basis that these persons had voluntarily
quit work on May 24, 1979 and were not agricul tural enpl oyees of the enpl oyer.
Luis Mniegra, who was the ALRB agent in charge of conducting the el ection,
testified that Mra did attenpt to challenge the ballots of the 18 persons
referred to above. M niegra further testified that since all eighteen were on
the eligibility |ist because they had worked the week before the el ection, and
because, all had signed a declaration attesting to the fact they they were on
strike, already corroborated by his ow investigation, he determned that the

workers were not subject to a challenge of this nature.

RETURN TO WIRK

Sriking workers did not work on Saturday, the day of the el ection.
Sunday was a nornal day off. MNbnday, My 28, was Menorial Day, a holiday.
Tuesday, My 29 respondent
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notified all the enpl oyees except Hernandez that they could return to
work the next day, which they did on Védnesday, My 30.

During the tine that the enpl oyees were not working, they were given
forns prepared by the enpl oyer never before used indicating that they had quit.

General ounsel Exhibit 12.

QONCLUSI ONSs OF LAW

RESPONDENT M QLATED SECTI ON 1153 (a) GF THE ACT BY O SCHARA NG JCBE LU S
HERNANDEZ AND BEM CTTNG H M FRCM GOMPANY. HOUSI NG

Jose Luis Hernandez intervened on behal f of a co-worker Santiago Torro
Mendez who was being verbal | y assaul ted by forenan John Kl oncz because of
Kioncz's overreaction to Mendez' s innocent joke about work. Wiile K oncz's
angry abusive renarks were directed initially toward Mendez there was credi bl e
evi dence that they were also directed to Hernandez hinsel f and ot her workers.
It is ny considered opinion that this act of comng to the aid of a fellow
worker is precisely one of the "concerted activities for ... mutual aid or
protection ..." that is protected by Section 1152 of the Act. |nasnuch as
Her nandez' s subsequent firing and | oss of housing stemmed directly fromhis
attenpt to aid his co-worker, those enpl oyer responses violate Section 1153(a)
of the Act, which makes it an unfair |abor practice "to interfere wth,
restrain, or coerce, agricultural enployees in the exercise of their rights

guaranteed in Section 1152." Resetar Farns 3 ALRB 18. (1976)

The fact that Hernandez hinsel f resorted to abusi ve
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| anguage after the di scussi on becane heated and K oncz used provocative words
and told himhe was fired does not create any justification for the enpl oyer's
action. It appears fromthe reconciliationin the field betwen K oncz and
Hernandez, that Hernandez's nane cal | ing was an unfortunate spontaneous

out burst provoked by K oncz's own abusive | anguage and his stated firing of
Hernandez. It did not appear to be a conscious decision to degrade the

supervisor or undermne his authority. See Max Factor & Go. 100 LRRM 1023

(1978); Thor Power Tool (Go. 57 LRRM 1161 (1964), enforced 60 LRRM 2237 (7th

dr. 1965).

In any event the enployer's stated justification for for the di scharge was
not limted to only the nane cal ling. The enpl oyer al so objected to Hernandez' s
calling other workers to wtness the argunent causing a nonentary work
stoppage. A though the enpl oyer attenpted to characterize Hernandez's call to
other workers as intimdating to Kloncz and a challenge to his authority, no
vi ol ence occured and the workers soon returned to work when asked to do so.

S nce Hernandez hinself was attenpting to obtain aid fromother workers in
his own dispute wth the foreman, such actionis itself protected by Section
1152 of the Act and cannot be used as a justification for his di scharge and
|l oss of housing. It is clear that workers have the right to protest their
wor ki ng conditions in concerted fashion, whether or not such protests result in

brief work stoppages. Resetar Farns, supra. Rather than possibly creating

vi ol ence,
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the arrival of other workers brief as it was appeared to cool the
di spute and prevent vi ol ence.

The ALRB has found an eviction to be a violation of the Act and has
ordered reinstatenment to conpany housing plus all costs incurred by the

enpl oyee because of his enforced nove. MAnally Enterprises, Inc. (1976) 3 ALRB

No. 82, Felice Estate Vineyards (1977) 4 ALRB No. 81.

SECTI ON 1153(c) M CLATI ONS

Section 1153(c) of the ALRAwhich is identical to Section 8(a)(3) of the
N_RA nakes it an unfair |abor practice for an agricultural enpl oyer, "By
discrimnation in regard to the hiring or tenure of enpl oynent, or any termor
condi tion of enpl oynent, to encourage or di scourage nenbership in any |abor

organi zation." For a discharge to violate section 1153(c), there nust be
di scrimnation, and the purpose of the discrimnation nust be to encourage or

di scourage uni on nenbership, Radio Gficers' Lhion, 347 US 17, 42-43, 33 LRRM

2417 (1954). Specific evidence of intent to encourage or discourage isS not an
I ndi spensabl e el enent of proof; where encouragenent or di scouragenent is a
natural and forseeabl e consequence of the enployer's action it is presuned that
the consequence was intended. 1d., 347 US at 44-45. Were an enpl oyee is
all egedly discrimnated agai nst because of his or her union activity, enployer

know edge nust be shown. Bruce Church, Inc. 5 ALRB No. 45 (1979)

After the General (ounsel has introduced evi dence that the enpl oyer
has engaged in conduct that coul d adversely affect enpl oyee rights, the
enpl oyer has the burden of proving that it was notivated by |egitinate

busi ness obj ectives. NLRB v.
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Qeat Dane Trailers, Inc. 388 U S 26,65 LRRVI 2465 (1967). Maggi e- Tost ado, |nc.

3 ALRB No. 33 (1977).
A derivative violation of section 1153 (a) necessarily foll ows froma

viol ati on of section 1153 (c) Maggi o-Tostado, Inc. Id.; Tex-Cal Land

Managenent, Inc. 3 ALRB No. 14 (1977).

Focusing on the issue of anti-UFWnotivation, there is anpl e evidence to
support such a finding. Before the discharge, Jon Gannini, Jr. conditioned
gi ving Hernandez a house on his not organizing the conpany. Smlarly, the
recei pt of benefits after the expiration of the Teanster contract was
condi tioned on there not being a union. Kloncz's exclamation of "shit" when
Her nandez announced he pl anned to contact the URWconcerning work conplaints in
March is additional evidence of such aninus. Even after the di scharge occured
there was evidence of further anti-union aninus inplicit in the unl awf ul
survei | | ance of enpl oyees on the picket |ine, and the unwarranted presence of
Sheriff's deputi es.

Wii | e the question of enpl oyer know edge of Hernandez's union activity
was first denied by all conpany spokespeopl e, Jon Gannini, Jr. recanted his
testinony during the hearing and admtted such know edge. |nasnuch as the
conpany is a snall famly operation such know edge can be inputed to the two
ot her supervisors in the conpany, John Gannini, S. and John K oncz. C

Mbndavi & Sons dba Charles Krug Wnery, 5 ALRB no. 53 (1979).
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Al though i nsubordination nay be a valid justification for the di scharge of
an enpl oyee associated wth a union, in this instance the all eged
I nsubor di nation occured as Hernandez was engaged i n protected concerted
activity and nust be considered pretextual. Further, the added fact that Jon
Gannini, Jr. refused to even listen to any expl anati on for Hernandez's al | eged
I nsubordi nation when it was clear that the dispute invol ved two peopl e speaki ng
different |anguages causes ne to further doubt the enpl oyer's expl anation. In
an NLRB case, a principal in-plant organizer was fired after being inforned of
char ges agai nst hi mwhi ch woul d be grounds for dismssal. Hs request for an
i nvestigation based on his good faith belief that the charges were fal se was
denied. The court upheld the Board' s ruling that a union | eader was entitled
to an investigation of those charges. NLRB v. Jackson Tile Mg. G. (5th dr.
1960) 46 LRRM 2817

RESPONDENT UNLAWAULLY SPIED LPON THE UNLON ACTIM TIES CF | TS BEVPLOYEES. | N
M GLATI ON CF SECTI ON 1153( a)

A PHOTGERAPH NG

Survei | | ance of enpl oyee activities which has a reasonabl e tendency to
af fect enpl oyee exercise of statutory rights violates Section 1153(a). Proof
that the surveillance did interfere wth enpl oyees' union activities is not

necessary. Merzoian Bros, et. al. (1976) 3 ALRB No. 62 see al so P. P. Mir phy

Produce . Inc., dba Q P. Mirphy and Sons, 4 ALRB No. 106 (1978).

In this case the enpl oyer engaged i n unl awful surveillance by taking

phot ogr aphs of striking enpl oyees. An
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enpl oyer violates the Act by phot ographi ng enpl oyees engaged i n peacef ul
picketing. Qonac Aastics, Inc. (1978) 234 NLRB No. 199, 97 LRRM 1441. The

only possi bl e defense to such a charge is the need for evidence to docunent
violence. By the enployer's own testinony the picket line activity was not
violent. Therefore the taking of pictures of peaceful picketing constituted an
act of unlawful surveillance. Wen, as here, pictures are taken by nanagenent
of enpl oyees on a picket lineinthe early part of a strike and there has been
no reason to anticipate viol ence, the NLRB has hel d that the "picture taking
was cal culated to create and did create an i npression of nanagenent

surveill ance of protected and peaceful activity carryingwth it the inplicit

threat of possible future retaliation.” Larand Leisurelies, Inc. (1974) 213

NLRB No. 37, 87 LRRM 1129

Athough this natter was not charged as a violation, all of the el enents
of the violation were introduced and proven by respondent in its own case.
Therefore no surprise or prejudice can be shown. S nce the facts formng the
basis of the violation are not in dispute and were litigated, a violation can

be found. Anderson Farns Conpany, (1976) 3 ALRB No. 67, footnote #6.

B PRESENCE OF SHR FF

The enpl oyer, Jon Gannini, Jr. volunteered in his testinony at the
hearing, that on the nere suspicion that violence mght occur, he called the
sheriff on two occasions, and deputies arrived each tine. O Hay 24 the

sheriff was called as the workers were peaceabl y assenbl ed before work
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to denand that Hernandez be rehired. Oh May 25 and May 26 the sheriff was
called again and deputies were present 90%of the tine that the enpl oyees and
supporters picketed the enpl oyer's premses. The presence of | aw enf or cenent
officials at the enployer's premses as the workers were engagi ng i n protected
concerted activities has an intimdating and chilling effect on the full
exercise of their rights. Wile such interference by a sheriff woul d be
appropriate where violence or concrete threats of violence were evident, in
this case this was not true, and the sheriff's presence resulted in unwarranted
interference wth enpl oyee rights in violation of Section 1153(a). Anderson
Farns, 3 ALRB No. 67, (1977). Athough this nmatter was not charged as a
violation, the natter was admtted by the enployer in its ow case and never
di sputed, consequently it is appropriate to find such a violation. Anderson
Farns, 1d.

C JGNGQAWN, R

Wien M. John Gamnini, &., told M. Hernandez that he was a Chavista, he
was creating the inpression of surveillance since M. Hernandez had not
know ngly communi cated his union support to M. Gannini. Wen an enpl oyer
gi ves the inpression he has know edge of union activities of an enpl oyee when
those activities have not been overt, the comments woul d reasonabl y be expected
to create in the enpl oyee's mnd the conclusion that his activities were known
to the enpl oyer and that the know edge was obtai ned t hrough surveil | ance.

Armaudo Bros. Inc. 3 ALRB No. 78 (1976).
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BEMPLOYER DOM NATI ON AND | NTERFERENCE G- LABCR GRGAN ZATI ON

Section 1153(b) of the Act provides that it is an unfair |abor practice
for an enpl oyer "to domnate or interfere wth the formation or admni strati on
of any | abor organization or contribute financial or other support toit."

After the expiration of the Teanster contract on July 15, 1978 John
Gannini admtted at the hearing that he was present at the tine when enpl oyee
representatives were sel ected by their co-workers to speak in behal f of
workers' interests wth the conpany. He had direct input into how such
representatives would be selected. It is evident that such involvenent with
enpl oyee organi zations woul d be a violation of Section 1153(b) were it not for
the six nonth limtation inposed by Section 1160.2 of the Act. Superior
Farmng Gonpany, Inc. 5 ALRB Nb. 6 (1979) However, since there is no

substantial evidence of what the enpl oyer's continued i nvol venent in worker
organi zation wthin the appropriate six nonth period is, no such specific
finding wll be nade. However, this admtted behavior is clearly corroborative
evi dence of Hernandez's testinony concerning the neeting, and the enpl oyer's

anti-union sentinents at that tine.

THE BOARD ACENT" S REFUSAL TO ACCEPT THE GHALLENGES F THE EMPLOYER S
(BSERVER AND FAI LURE TO SEEREGATE THE BALLOTS GF GHALLENGED VOTERS WAS
VARRANTED AND D D NOT AFFECT THE

QJICGOME F THE BLECTI ON

It is undisputed that Board Agent Luis Mniegra refused to accept the
chal I enges of enpl oyer's observer, Mguel Mra, that eighteen voters were not

eligible to vote since they were

- 36-



not agricultural enpl oyees of the enployer. Further, it is undisputed that he
did not segregate any ballots in the election, as provided by 8 Gal. Admn.
Gode Section 20355. Viniegra explained at the tine of the el ection and agai n at
the hearing that according to his understandi ng of the Regul ati ons and the Act,
enpl oyees who woul d otherw se be eligible to vote, since all their nanes were
onthe eligible voter lists, could not be rendered ineligible sinply because
they were on strike. He determned that these particul ar enpl oyees were
strikers fromhis review of the enpl oyees' declaration submtted wth the
el ection petition attesting to that fact, UFW- Exhibit 101, and his own
i vestigation

It is abundantly clear fromthe testinony and docunents received in this
case that eighteen of twenty-two workers of the enpl oyer were on strike to
chal | enge the unl awf ul di scharge of Jose Luis Hernandez at the tine of the
el ection. The fact that they returned to work soon after the el ection is not
determnative of their striker status. Consequently, had the chal | enges been
permtted to be entered and the bal |l ots segregated, subsequent investigation
pursuant to 8 Cal. Admn. Code Section 20363, woul d have shown that the

chal  enged voters were strikers and thus eligible to vote. In George Lucas and

Sons, 3 ALRB No. 5 (1977) the Board stated at page 6: "V hold today that a
per son whose nane appears on the payrol| immediately preceding the strike is
presunptively eligible to vote in the election.” See al so Kel | burn

Manuf acturing Go., Inc., 11 LRRVI 142 (1942).

A though the Board in George Lucas recogni zed that it
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was possi bl e to overcone this presunption wth evidence of abandonnent of the
strike at the tine of the election, no such rational e was presented to the
Board agent at the el ection, nor was any such evi dence presented during the

hearing before ne. Pacific Tile & Porcelain (., 50 LRSM 1394(1962).

In order to make a proper challenge 8 Gal. Admn. (Code Section 20355(a)

provi des:
Any party or the Board agent may chal | enge for good cause shown,
the eligibility of any person to cast a ballot. od cause
shown shal | consist of a statenent of the grounds for the
chal | enge, which shall be supported by evi dence submtted
subsequent to the closing of the polls.

Snply contending that a person is not an agricultural enpl oyee of the
enpl oyer when it is apparent to all parties invol ved that such a worker is an
unfair |abor practice striker, fails to provide sufficient "good cause" upon
whi ch a proper challenge can be based. "It is equally well settled that a nere
denial that evidence is true is insufficient to raise a factual dispute.”

George Lucas & Sons, 3 ALRB No. 5 p. 5 (1977), citing, Eickson v. Whited

Sates, 340 F. 2d 512 (5th dr.,1965) and NNRB v. Smth Industries, Inc.. 403 F. 2d

889, 69 LREM 2660 (5th dr., 1968). (Consequently, the Board Agent was correct in
refusing to entertain the chal l enge and segregate the ballots, according to 8
CGal. Admin. (ode Section 20355(d), except for one ballot.

d the eighteen ballots cast by the workers, only one shoul d have been
chal I enged, the ballot cast by Jose Luis Hernandez. He was discrimnatorily

fired for engaging in
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concerted activities, and a di scharged enpl oyee nay vote subject to chal | enge.

Koehring Go. (1971) 193 NLRB 513, 78 LRRM 1278. However, failure to chal | enge

Hernandez' s bal lot did not affect the outcone of the el ection because
Hernandez' s discharge is found to be the result of an unfair |abor practice,
and chal l enge would ultinmately fail. Hs vote woul d be talli ed.

Enpl oyer argues that the Board agent's unilateral determnation that the
enpl oyees in question did not have to vote chal |l enged, denied it procedural due
process. Enmpl oyer further argues that it was denied the right to a full
investigation, the right to an evidentiary hearing pursuant to 8 Ga. Admn,
Gode Section 20363(a), the receipt of a copy of the Regional Drector's report,
and the opportunity to benefit from procedural guarantees.

Assuming arguendo that the Board agent's conduct deni ed Respondent of
procedural due process, it was not wthout redress. Respondent was afforded a
due process hearing in this consolidated hearing, and was all owed the full
opportunity to present evidence and testinony in objecting, to the conduct of

the el ection or conduct affecting the results of the el ection. George Lucas &

Sons, Supra. at p. 5.

Even if the Board agent's failure to segregate bal lots of chal |l enged
voters and his refusal to recogni ze attenpted Enpl oyer chal |l enges i s deened to
be i nproper, such conduct did not affect the outcone of the election. Such

conduct did Hot interfere wth the enpl oyees' free choice. Harden Farns of

Gilifornia, 2 ALRB Nb. 30 (1976). See also, Kavano Farns, Inc. 3 ALRB No. 25

(1976). Bl oyer's objections I1.C, I1.D,
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and I11.B shoul d be di sm ssed.

NO | NTERFERENCE WTH BEMPLOYER S CAMPAI (N - PI CKETI NG

To answer the question of "whether picketing activity by the UFWat the
enpl oyer's premses followng the filing of the petition and prior to the
el ection operated to prevent the enpl oyer fromcomunicating wthits
enployees. . .,” one is required to examne correspondi ng F rst Arendnent

rights of the enpl oyer and the union. It has been held since Thornhill v.

Aabama, 310 US 38 (1940) that peaceful picketing activity in the course of a

| abor dispute, is protected by the First Amendnent. Schwart z-Torrance

Investment Gorp. v. Bakery and Gonfectionary Wrkers' Lhion, Local No. 31, 61

Gl. 2d 766 (1964). S mlarly, the Frst Arendnent right of enployers is
directly recogni zed by Section 1155 of the Act. As long as the picketing is
peacef ul and the enpl oyer's speech contains "no threat of reprisal or force, or
promse of benefit "both nust be able to exist simltaneously.

Lhlike the situation in The WIIiamMsesian Gorporati on 4 ALRB No. 60

(1978), there was no evidence that UFWsynpat hi zers physically interfered wth
any attenpt of the enpl oyer to speak wth his enpl oyees or otherw se

comuni cate wth his enployees. The sinple fact is that while the enpl oyees
and their supporters were actually on the picket |ine, the enpl oyer nade no
attenpt what soever to communi cate wth the striking enpl oyees either
individual ly or at a neeting close to the picket Iine or sone other |ocation.

The enpl oyer had anpl e tine and opportunity to invite the
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enpl oyee picketers to a neeting to hear the conpany position and chose not to
do so. onpany spokespeopl e coul d have spoken to pi cketing enpl oyees but did
not. John Gannini's contention that the situation on the picket |ine was tense
and the presence of non-enpl oyees on the picket |ine precluded himfrom

comuni cating wth the enpl oyees is not convincing. No violence was ever
clained, and the only incident of friction testified to involved the enpl oyer's
unl awf ul phot ographi ¢ surveill ance and the picketers' immedi ate response to it.
In any event, sheriff's deputies called by the enpl oyer were present 9070 of
the tine that the picketing occurred. Had the enpl oyer attenpted to call a
neeting to discuss his position on the election or tried to speak to

individual s, their presence would likely deter actual violence or other
interference on the picket |ine.

Between the tine the enpl oyer |earned of the el ection on My 24 and the
el ection on May 26 the enpl oyer nade no effort to communicate to the striking
workers by neans of witten propaganda. Enpl oyees on the picket |ines coul d
have been handed | eafl ets wthout difficulty. S nce nost of the enpl oyees |ived
in close proximty to the enployer's premses in either Gastroville or Salinas,
those not on the picket |ine could have recei ved hand del i vered propaganda. See
addresses on list of voters attached to Respondent's Exhibit C Those few who
lived as far as Seaside coul d have received tel egrans. Atotal of only twenty-

two workers were eligible to vote. Furthernore, because of the limted
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distances involved it was possible for representatives of the enployer to
visit the enpl oyees at their hones to communi cate the conpany position.

The enpl oyer argues that problens of tinme and | anguage prevented hi mfrom
taking any of these steps. A though the enpl oyer offered testinmony that no
Spani sh spokesperson was avail abl e to speak to the workers until the night
before the election, this was clearly no fault of the UFW S nce 8 Gal. Admn.
Gode Section 20377 provides for elections in strike situations wthin 48 hours
of the filing of a petition, the enpl oyer is necessarily required to have or
obtain translators and ot her nanagenent personnel necessary to wage hi s
canpaign wthin that tine period. Enployer's argunent that the strike nade the
harvest nore difficult is no excuse for his ow failure to nount an el ection
canpai gn.

The only actual steps that the enpl oyer took to communicate wth the
enpl oyees cane the night before the el ection, when a conpany spokesper son
described only as "Jame" was able to speak to unspecified nunbers of workers
to present the conpany position.

Wiat the enpl oyer is contending is that the very exi stence of a peacef ul
pi cket |ine prevented communi cation wth workers and that is not supported by
the evidence. Wre | to hold that peaceful picketing in response to an unfair
| abor practice cannot occur in the tine period before an expedited el ection, it
woul d be a direct violation of the First Arendnent rights of the picketers. |

recormend, therefore, that the enpl oyer's objection V. A be di smssed.

-42-



The enpl oyer was not prevented by anyone fromcommuni cating wth his

enpl oyees; it sinply did not do so.

RECCOMMENDATT ON | N REPRESENTATI ON CASE

| recommend that United FarmWrkers of Anerica, AFL-AQ O be certified as
the excl usive col |l ective bargaining agent of all the agricultural enpl oyees of

the Enployer in the Sate of Galifornia.

REMEDY | N UNFAI R LABCR PRACTI CE CASE

Having found that the enpl oyer violated Section 1153(a) and 1153(c) of
the Act, | shall recoomend that it cease and desist therefromand take
affirnati ve action designed to effectuate the policies of the Act as delineated

inthe foll ow ng order.

GROR
Respondent G annini & Del Chiaro ., their owners, partners,
officers, agents, successors and assigns shall:
1. Gease and desist from
a. Interfering wth, restraining and coercing enpl oyees in
the exercise of their right to engage in union activities or other concerted
activities for the purpose of nutual aid and protection, and from
di scrimnating agai nst enpl oyees to di scourage their union activities by way of

di scharge or any other manner, except as permtted by agreenent of the type

aut hori zed by Section 1153(c) of the Act.
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2. Take the follow ng affirnative actions which are deened
necessary to effectuate the policies of the Act:

a. Ofer Jose Luis Hernandez full and i nmedi at e
reinstatenent to a tractor driver's job or conparabl e enpl oynent, w thout
prejudice to his seniority of other rights and privil eges.

b. Reinstate Jose Luis Hernandez to the same or equival ent
pl ace of residence and make hi mwhol e for any | oss suffered by reason of his
nove fromconpany property, plus interest thereon conputed at the rate of 7%
per year.

c. Make whol e Jose Luis Hernandez for any | oss of pay or
ot her economc | osses suffered by reason of his termnation, plus interest
thereon conputed at the rate of 77, per year, and reinburse himfor travel
expenses or other expenses he has incurred in his efforts to obtain interim
enpl oynent .

d. Preserve and nake available to the Board or its agents,
upon request, for examnation and copying, all payroll records, social security
paynent records, tine cards, personnel records and reports, and other records
necessary to anal yze the back pay and reinstatenent rights due under the terns
of this order;

e. Alowthe WFWaccess to its bulletin boards to
post uni on noti ces.

f. Sgn the Notice to Enpl oyees attached hereto. Uon
its translation by a Board Agent into all appropriate | anguages, Respondent
shal | reproduce sufficient copies in each | anguage for the purposes set

forth herewth.



g. Wthin 30 days after issuance of this Qder, nail a copy
of the attached Notice in appropriate | anguages to each of the enpl oyees on its
payrol|l at any tine during the period of tine fromJuly 15, 1978 to the present
tine, and al so provide a copy to each of its enpl oyees enpl oyed at any tine
during its 1980 peak season;

h. Post copies of the attached Notice in all appropriate
| anguages, for one year in conspi cous places on its properties, the tines and
pl aces of posting to be determned by the Regional Drector. Respondent shall
exerci se due care to replace any copy or copies of the Notice which nmay be
altered, defaced, covered or renoved;

i. Arrange for a representative of Respondent in the conpany
of a Board Agent to distribute and read the attached Notice in English and al |
other appropriate | anguages, to its enpl oyees assenbl ed on conpany property, at
tines and places to be determned by the Regional Drector. Followng the
readi ng, the Board Agent shall be given the opportunity, outside the presence-
of supervisors and nanagenent, to answer any questions the enpl oyees nay have
concerning the Notice or enpl oyees' rights under the Act. The Regi onal
Drector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all non-hourly wage enpl oyees to conpensate themfor tine | ost at
this readi ng and t he questi on-and-answer peri od;

j. Notify the Regional Drector within 30 days after the
issuance of this Oder of the steps it has taken to conply herewth, and

continue to report periodically
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thereafter, at the Regional Drector's request, until full conpliance

i s achi eved.

Dated: GOtober 10, 1979

R GHARD M DOCTORCFF
Admnistrati ve Law G fi cer
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NOT CE TO BEMPLOYEES

After charges were made agai nst us by the Lhited FarmVWrkers Uhion and a
heari ng was hel d where each side had a chance to present its side of the
story, the Agricultural Labor Relations Board has found that we interfered
wth the rights of our workers to freely deci de whet her they wanted a uni on
and to act together to hel p one another as a group. The Board has ordered
us to distribute and post this Notice.

V¢ will do what the Board has ordered, and also tell you that the
Agricultural Labor Relations Act is alawthat gives all farmworkers
these rights:

1. To organi ze t hensel ves;

2. To form join, or help unions;

3. To bargain as a group and to choose whomthey want
to speak for them

4. To act together wth other workers to try to get a contract
or to hel p and protect one another; and

5. To decide not to do any of these things.
Because this is true, we promse that:

VE WLL NOT do anything in the future that forces any enpl oyee to do, or
stops any enpl oyee fromdoi ng, any of the things |isted above.

Especi al | y:

VE WLL NOT fire, lay-off, evict, question or spy on any enpl oyee because
he or she joined or supported a union or acted together wth other
enpl oyees to hel p and protect one anot her.

VEE WLL offer Jose Luis Hernandez his job and his house back,
and we w il pay himany noney he | ost because we fired and evi ct ed
him plus interest thereon at 7 percent per year.

If you have any questions about your rights as farmworkers or this Notice,
you nay contact any office of the Agricultural Labor Relations Board. Qe
Is located at 112 Boronda Road, Salinas, Galifornia 93907; tel ephone (408)
443- 3160.

Dat ed: AQAWNN & DH (HAROQ
By:

Representati ve Title

This is an official Notice of the Agricultural Labor Rel ati ons Board, an agency
of the Sate of Galifornia.
DO NOI' REMOVE CR MUTI LATE
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